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BEWARE!

P-LEASE RE-LEASE ME
LET ME GO...

Before you sign any legal
document it is always best to
read the small print and that is
even more relevant when you
are entering into a Lease. The
Landlord is usually keen for you
to have access to the property
straight away and you to are
eager to start trading from it.
However, i f you
the following matters first, before
putting pen to paper, you could
find yourself in a difficult position
later on. The main points to
consider are as follows:-

The Repairing Covenant.

Usually a Landlord likes a Tenant
to be responsible for the repair
and condition of the whole of the
property. From
perspective, this is not good
news. The exterior of the
property could be in a poor state
of repair. If a Tenant enters into
a Lease with a full repairing

covenant, then when the roof
fail s, it wi ||

responsibility to replace and
repair it, which can get quite

costly and can also prevent you
from operating from the Property

until the work is finished.
Therefore an internal repairing
covenant is much more

preferable and likely to be less
costly. You would then only be
responsible for the repair and
condition of the internal walls,
floors, doors etc. and usually a
Schedule of Condition is
prepared and annexed to the
Lease to ensure that the Tenant
does not have to put the
property back into any better
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an at the commencement of

the Lease.
Break Clauses

A break clause is a clause which
allows the Landlord or the
Tenant or both to terminate the
Lease on a set date or upon the

occurrence of a certain
condition.

a Tenant ' s .

I'n today’'s <climate

do not want to be entering into
a Lease of five or ten years
without some form of break
clause being present in the
document. What if your trading

b efigugeﬁ e sungrHya n {:akes a

nosedive and you cannot afford
to pay the rent? You would
need S ome
clause rather than being unable
to pay the rent and stuck with
the Lease. But these must be
very carefully drafted to be
effective.

Rent and Rent Review

You must always ensure that
you are able to pay the rent in

the Lease. The rent may also
have certain “add
VAT, service charge and

insurance payments. You need

form of

to do your figures to make sure
that you can cover the cost of
all these outgoings. It is also
worth bearing in mind that if
you have a Lease which is
longer than a couple of years,
that the Landlord could include
a rent review provision in the
Lease. Usually rent reviews are
upwards only but based on the
open market value as at the
date of the rent review after
taking into account a number of
assumptions and disregards.
Usually if negotiations fail
between Landlord and Tenant,
the matter will be sent to a
Surveyor who will then be able
to hopefully agree a suitable
revised rent. Obviously the
rent review provisions need to
be carefully checked before
signing the Lease to ensure that
the mechanism for review is not
just Landlord friendly! Often
the assumptions and disregards
that are included can result in
you paying more than the
property is worth! However
long OtHe rfegotidtidris,n the new
rent will be backdated to the
review date and you may be
faced wi t h a big
delay in dealing with this.

Insurance

Your must always check who is
respansibble fowu tthie buildings
insurance for the property.
Usually the Landlord will insure
and then ask for a
reimbursement of this premium.
This can either be paid at the
same time as the rent is paid;
either monthly, weekly or
quarterly or as a lump sum on
demand: when the insurance
premium is actually paid by the
Landlord. This should be
avoidesl ‘at aHl gostb asaobviously
it is a great outlay for the
Tenant to make in one lump
sum. The Tenant must also
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ensure that their name is
endorsed on the insurance
policy so that if any insurance
issues arise, the Tenant can
make contact with the
Landl ord’s

Use of the Property.

There is no point entering into
a Lease of a property which
does not have the correct
planning permissions in place
for the proposed use of the

Tenant. Checks need to be
made to ensure that the
appropriate planning

permission has been obtained
and granted by the relevant
Local Authority and is current
and in place before entering
into a Lease. If a Tenant takes
occupation of a Lease without
the correct form of planning
permission, the Local Authority
could prevent the Tenant from
trading until such time as the
correct planning permission
has been obtained.

Assignment/Underletting
and Transfer of the Lease

A Tenant must always ensure
that they can, if possible,
assign the Lease or transfer it
at any time during the Term
without being subject to any
onerous  conditions. In
addition, if the Tenant rents a
large property and then finds
that there is surplus space, it
may be useful and aid cash
flow, if part of that property
could be underlet to another
company. The Tenant could
then obtain further rent from
the under tenant which would
assist in paying the rent for
the whole of the property.
Therefore you must always
read the small print to check
that these provisions are
contained within the Lease.
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Stamp Duty

Stamp Duty Land Tax (SDLT) is
payable on all Leases where the
rent is over £600.00 per
annum. This means that most
business leases will be subject
to SDLT. Stamp Duty Land Tax
is calculated by wusing a
complicated formula based on
the rent paid each year, the
length of the Lease and whether
or not there is any rent review.
Normally SDLT is looked at for
the first 5 year period and a
calculation is created which is
paid 30 days after the Lease
has been completed. Failure to
pay within the 30 day period
means that the Inland Revenue
can charge interest of on the
outstanding amount. One thing
which Tenants should be aware
of is when a rent review occurs
say in the sixth year, a further
Stamp Duty Land Tax Return
must be completed and if the
rent has been increased, an
additional payment of Stamp
Duty Land Tax should be made.
This can also apply on an
assignment of a Lease.

These are just some of the main
provisions which need to be
checked and looked at before
any Tenant enters into a Lease.
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We at Backhouse Jones are able
to provide such a service to you
and highlight and hopefully
negotiate you out of any of the
traps which are referred to here.

For clear concise advice,
please contact Wendy
Newbury at Backhouse Jones
on 01254 828300 or by

e-mail at

wendyn@backhouses.co.uk .

WE CAN HELP ......

Are you facing any of the
following issues...?

Are your thinking of buying
or selling your business?

Is your rent due for a
review?

Are you nearing the end of
your lease?

Would your business
benefit from an injection of
cash?

Have you been sent a
schedule of dilapidations?
Do you require a Schedule
of Condition?

Are you considering
expansion or downsizing?

If you need help or advice
on these or any other
matters then please call
Wendy Newbury or
Jennifer Bell on 01254
828300.
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DIRECTORS &
INSOLVENCY

When your on the
brink STOP and take
ADVICE before its too
late.....

1. Definition of Insolvency
A company is insolvent if either:
e it cannot pay its debts as

they fall due for payment; or
e the value of its liabilities

exceeds the value of its
assets; or
e a creditor has served a

statutory demand on the
company and 21 days have
passed without that demand
being satisfied to the
creditors satisfaction.

2. Directors conduct during
the ATwilight

is a factual
the

there
of insolvency,
edges of what has been
described as the
of insolvency i.e. the period of
financial difficulty before the
line of formal insolvency is
crossed, are not clearly defined.
It is generally thought though
that a company will first enter
into this zone at a time when it
starts to encounter financial
difficulties such as:

Although
definition

e cash flow problems;

e tightening of credit terms by
its suppliers; and

e pressure from lenders in
relation to existing and new
facilities.

If the directors of the company
seek advice at this early stage
i.e. at the stage when the
company first enters into the
realms of the twilight zone then

Zon

many problems can be avoided.
However if the company and the
directors reach the edge of the
twilight zone and cross the line
into the world of insolvency and
continue to trade after the time
when they know or ought to have

concluded, that there is no
reasonable prospect of the
company avoiding insolvent
liquidation, then the directors

can find themselves committing
the offence of wrongful trading.

« ¥f fppndayilky; of spehap offence

a director can find himself
personally liable for the increase
in the liabilities which the
company incurs from that point
onwards. Such liabilities will
include all new credit assumed
and all trading losses, and a
comparison will be made
between the net deficiency of the
company’'s assets
and the net deficiency of assets
once in liquidation.

The offence of wrongful trading is
likely to be the most difficult
problem for directors due to the
uncertainty surrounding the
edges of the “t wi
identifying the point when the
company is insolvent.

The only defence available to a
director facing a claim for
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wrongful trading, is for him to
show that he took every step
with a view to minimising the
potential loss to the companies

creditors. Provided a director
can show he has taken
reasonable and objective

business decisions based on
accurate financial information
and appropriate professional
advice, he is likely to be able to
rely on this defence even if his
decisions turn out to be
commercially wrong.

It is therefore crucial that a
director of a company that is
experiencing financial difficulty
does not ignore the early
warning signs which indicate
insolvency, such as:

e pressure from creditors;
e |ate filing of accounts;

e insolvency on a balance
sheet basis; or

e only paying creditors when
proceedings or statutory
demands are served .

If the company is facing
financial difficulties in order to

avoid liability it is
recommended that the
directors take the following
steps:

1. Hold frequent board

meetings specifically for the

at ptrposd ofp ceviewting the

company’ s posi
keep proper minutes of
those meetings. It is also

important that the directors

reach their commercial
decisions on the basis of
financial and legal

| i gimformation e&lat &as dbeen
provided to them.

2. Keep accurate company
financial records and ensure
that they are up to date.

ti
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3. Undertake a thorough
business review of the
company’ s fi
and future cash flows and
consider ways to reduce
expenditure.

4. Keep the companies position
under constant review unless
and until the financial
difficulties are resolved
including continually reviewing
the financial position and if
there is a change taking
further professional advice.

5. View resignation as a last
resort. If it becomes
unavoidable always minute

dissent with other directors
and set the reasons out again
in the resignation letter.

6. Perhaps the most important

step though is to take
professional advice. Such
advice will be aimed at

reviewing whether insolvency
is inevitable or whether there
is some way of resolving or
mitigating the financial
difficulties.

Remember: As soon as a
director believes that the
company is insolvent or fears
that it may be then he MUST:

e raise the point with the board;
and

e take immediate professional
advice.
If you require any further

information or advice then
please contact Jennifer Bell
on 01254 828300 OR email
jennifer@backhouses.co.uk
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CLB

COoopers

Chartered ccountants

Delivering solutions through excellence

In this edition of Commercial

Backchat, Backhouse Jones
have asked its colleagues at
CLB Coopers to provide some

invaluable advice to
operators facing financial
difficulties. Here Diane Hill,
Licensed Insolvency

Practitioner with extensive
experience in the industry,
puts pen to paper to provide
the following advice:

AN EARLY CRY FOR
HELP COULD SAVE
YOUR BUSINESS...

Facing financial crisis can be a
difficult and confusing time for
management. As well as dealing
with all of the complexities of
running your business on a day
to day basis you also now have
to take the lead and plan your
survival strategy. Choosing the

right direction will make the
difference between your
survival and the loss of the

business. So which way do you
go? What routes do you chose?

If you spot the warning signs
you must take action and ask

for help — before it’'s
Sometimes confusion
surrounding the actual

insolvency process or fear of
repercussions means that many
leave it too late to get help
which can lead to even greater
problems. Asking your solicitors
or an Insolvency Practitioner
(IP)y for hel p,
your business will close down —
our priority is to help you before
it’s too | ate.

There will be a number of issues
on which advice should be
obtained. In particular you
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doe

must consider:
e What you can do to keep
the company in business

without committing an
offence or incurring
personal liability in the
“Twilight Zone”;

e If or when you should cease
trading, and

e If you decide you are on
the brink of ceasing to
trade, which insolvency

company

process the
should follow.

e titna

Insolvency is a very complex
area and there are several
options and strategies
available to limited liability
companies which can help the
business to survive using one
or more of the rescue options
provided by the Insolvency
Act 1986 including formal
arrangements with your
creditors. The Insolvency Act
provides a number of routes
for saving the business either
within the existing corporate
strocburel of tvi@ .a sale to a
new company. These are more
commonly known as
Administration, Liquidation or
Voluntary Arrangements.

If your business is
fundamentally sound but has
cash flow difficulties and
Adedsttime @ recoVeP ehen a
Company Voluntary
Arrangement (CVA) provides a
legally binding formal

agreement with
creditors for the debts to be
settled in part or in full over
an agreed time scale.
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The advantages of a CVA are
that:-

A CVA provides breathing
space once the CVA is in
place, to reorganise and
restructure the company
without the threat of creditor
action.

e Trading continues.

e Jobs and customer
relationships are preserved.

e lLeases and Licenses can still
continue subject to
agreement.

e The directors remain in control

of the day-to-day affairs of the

business.

We will provide you with advice
and information on whether or
not a CVA is the right solution for
your business and an initial
consultation is always free of
charge. The key to maximising
your options and having a
positive outcome if you think you
are insolvent is to take advice
and take it early. That way you
can be supported by your
professional advisors to find a
way through.

If you would like any advice
or information regarding
insolvency and your options
then please contact Jennifer
Bell on 01254 828300 who
can put you directly in
contact with Diane Hill

HOW TO PROTECT

YOUR BUSINESS

FROM INSOLVENT
CUSTOMERS

Good Credit Management

Unfortunately, the number of
customers going out of
business is rapidly increasing
and for many business owners,
cash flow has become much
tighter than ever before. The
first thing that most businesses
do when they run into
difficulties is to start delaying
their payments to suppliers.

Unfortunately, if one of your
customers becomes insolvent
owing you a large amount of
money, then in reality you will
be lucky if you recover a few
pence in the pound and in the
majority of cases it is likely that
you will get nothing at all.

It is therefore vital that you
take steps now to limit your

exposure. It is now more
important than ever to have
good and effective credit

management systems in place.
In order to protect yourself,
before a sale takes place a
business needs to:

e be maintaining honest and
open market relationships
with their customers so as
to encourage them to share
information with them.

e ensure that its terms and
conditions form the basis of
the contract.

e establish clear credit terms
and ensure that its
customers understand
them. Furthermore, they
need to be seen to be
implementing them firmly
and consistently.

e take up credit references.

e try and encourage payment
by credit cards as this
offers greater security.
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e consider offering discounts
for prompt payment e.g. 1
or 2% discount if they pay
within 7 days.

Once the sale has been placed
you then need to:

e be invoicing the customer
as soon as possible.

e Don’t extend a
credit limit without good
reason.

e charge penalties for late
payment, but ensure that
the ability to do this is
contained  within  your
terms and conditions and
that they form the basis of
the contract, otherwise it
i sn’'t

DID YOU KNOW...
BACKHOUSE JONES
PROVIDE THE
FOLLOWING
SERVICES:

Buying and selling
businesses;

Group and Company
restructures;

Joint Ventures;

Investment and Shareholders
Agreements;

Banking and Finance;

Corporate Recovery;,
Company Formations;

Partnership and LLP advice &
formation;

Companies Act compliance;
Commercial Contracts -
Terms & conditions, Supply
agreements etc;

Agency, distribution and
franchise agreements; and

Commercial Property
Services.

For more information please
contact Jennifer Bell on 01254
828300.
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e chase bad debts regularly
and also monitor customers
accounts.

One of the first signs that a
customer is in financial difficulty
is that their payment period
starts to lengthen. If this
happens then act swiftly, visit
them and discuss the problems
with them. However, make sure
you tread carefully. If you start
instigating proceedings too
quickly then you may trigger
action from larger creditors who
may have a prior claim.
Generally you will have a greater
chance of recovering the money
owed to you if a rescue plan is
put into place rather than the
company going into liquidation.

BUCKLE UP

Battle of the forms

A carriers terms and conditions
of business will contain
numerous clauses which govern
the mechanics of the agreement
that will have been reached with
their customer, such as, when
delivery is to take place, and
when payment is to be made.
In addition to this however,
such terms will also govern
what will happen if things go

wrong i.e. what the carriers
l'iability wild.l be
delivered on time or are
damaged. Furthermore, a
carriers right to retain

possession of the customers
goods if the customer fails to

pay the consideration (i.e. a
lien) will only be enforceable if
the right to do so is expressly
set out in the terms and
conditions governing the
agreement.

It is therefore imperative that it
is the carriers terms and
conditions which form the basis
of the contract and not the
customers standard terms and
conditions. In order for this to
occur it must be the carriers
standard terms and conditions
which are the last ones to be
issued before the contract is
accepted by the customer.

The problem that arises in most
cases, is that the carrier and
the customer will both try to
impose their own standard
terms and conditions into the

contract. In this situation
difficulties will arise in
determining whose terms

prevail and form the contract.

If the carrier offers to contract
on its terms and conditions i.e.
by placing them on the back of
its written quotes and then the
purchaser accepts but tries to
impose its own terms by
placing them on the back of its
acceptance there will actually
be no acceptance at all.
Instead what has happened is
that the customer has made a
counter offer, which is then
open to acceptance by the
carrier whether by performance
or otherwise.

In practice this means that the
last set of terms that are
despatched prior to the
acceptance or performance i.e.
Delivery, will be the last shot in
qhq batél% %f&rge fonérr}seaﬂd ill
be the  terms that form the
basis of the contract.

To make sure that carriers get
the best out of their standard
terms and conditions they need
to:
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e train their staff to conclude
contracts ensuring that
their standard terms and
conditions are the last set
to pass between the
parties; and

e print the standard terms
and conditions on the back
of all pre-contractual
documents. Just printing
them on the back of an
invoice will not suffice, as
the contract will already
have been formed.

If you require any further
information,  advice or
training in relation to any
of the above then please do
not hesitate to contact
either Jennifer Bell on
01254 828300.

DID YOU KNOW...
BACKHOUSE JONES
CAN PROVIDE YOU
WITH A SPECIALIST
DEBT RECOVERY
SERVICE

Our specialist debt recovery
service utilises our expert
industry specific knowledge to
maximise your chances of
recovering a debt.

Unlike the bulk of debt recovery
Solicitors, we do not send out
automatically generated letters.
Furthermore, we have the
requisite expertise to
professionally run the case in the
event that the debt is disputed.

Our dedicated team treat each
case individually and the
management and progression of
the case are determined on the
issues, following consultation
with you.

If you would like to discuss
this service in more detail
then please contact Steven
Meyerhoff on 01254 828300
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