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A new ACAS Code of Practice has 
taken effect from 1 January 2010 
updating the previous Code of 
Practice in relation to the 
provisions of time off for trade 

union officials.  The purpose of the 
code is to “improve the 
effectiveness of relationships 
between employers and trade 
unions”.  It is important to note 
however that the Code of Practice 
is not legally binding.  Therefore an 
employer who fails to adhere to the 
rules does not automatically open 
them up to Tribunal proceedings, 
although it is expected that a 
Tribunal will consider the Code as a 

reasonable starting point for 
employers and the trade union. 
 
Under the Trade Union and Labour 
Relations (Consolidation) Act 1992 
(„TULR(C)A‟), a trade union official 
has a statutory right to request 
reasonable time off during work 
hours to undertake trade union 
duties, training and activities. It is 
a consideration of TULR(C)A that a 
trade union official is entitled to be 

paid for this time off. 
 
Duties 

Under the provisions of TULR(C)A a 
trade union official is entitled to 

take time off if they are part of an 
independent trade union 
recognised by the employer and if 
the duties are concerned with 
negotiations with the employer, 
and functions on behalf of the 
employees of the employer.  
Examples of such duties include 
negotiating terms and conditions of 
employment and taking part in 
disciplinary matters. 
 

Training 
Trade Union officials are also 
permitted time off during work  
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hours to undergo relevant training 
relating to the carrying out of their 
union duties.  The training should 
involve aspects of employment 

relations and should be specific to 
their role as an official. 
 

Activities 

Trade union officials are also 
permitted time off work during 
work hours to take part in trade 
union activities.  Such activities 
include attending workplace 
meetings, meeting full time 
officials to discuss issues relevant 

to the workplace and voting at 
elections. 
The rights do not however extend 
to such activities which constitute 
industrial activity. 
It is not a requirement for officials 
to be paid for activities however 
the ACAS code of practices states 
that in certain circumstances 
payment should be considered. 
 
Payment 

An employer who permits an 
official time off for trade union 
duties or training must pay them 
accordingly. 
 
Under TULR(C)A, the employee 

should be paid the amount that 
they would have earned had they 
not taken the time off work or 
where the earnings vary the 
“average hourly earnings”.  The 
right to be paid for time off does 
not extend to any time where the 
official would not be working. 
 
Considerations for Employers 

While trade union officials have a 
statutory right to request time off 
during work hours, employers 
should make sure that the time off 
is reasonable in all circumstances.  
An employer can take into account 
the size of their organisation and 

number of workers, production 
process, the need to maintain a 
service to the public and the need 

for security at all times. 
 
The official should when requesting 
time off inform the employer as 
soon as practicable as to the 

purpose of the time off, the likely 
duration and the likely location.  
This will allow the employer to 
consider the reasonableness of the 
request and allow effective 
management time to consider 
cover for the official. 
 
Conclusions  

The provisions of TULR(C)A place 
an onus on the employer to grant 
reasonable time off on pay.  Whilst 
in the eye of the employer this 
may not appear to be just, they 
should be aware that failure to 
adhere to the provisions may result 
in tribunal proceedings being 
instigated.  Failure to grant a 

request should not in itself result in 
Tribunal proceedings provided that 
the request is unreasonable and 
the employer considers and 
provides an alternative time and 
date. 
 
It may therefore be sensible to 
consider putting agreements in 
place dealing with the time off for 
trade union officials.  Such 

agreements will allow you to 
negotiate procedure for requesting 
time off, the amount of time off 
you will permit and under what 
circumstances time off will be paid.  
This will assist the employer in 
managing the business and the 
expectations of trade union 
officials. 

 
If you require any further 

information then please do not 
hesitate to contact one of our 
specialist lawyers who will be 
happy to assist. 

www.backhousejones.co.uk 
Tel:  + 44 (0) 1254 828 300 

Email: info@backhouses.co.uk 

EMPLOYMENT 

LAW UPDATE 
 
February 2010 

 

New ACAS Code of Practice on 
‘time off’ for Trade Union Officials 

TIME OFF FOR 
TRADE UNION   

OFFICIALS 



 

February 2010                                                                            www.backhousejones.co.uk 

NEW EMPLOYMENT 
TRIBUNAL 

POWERS IN 
WHISTLEBLOWING 

CLAIMS 
 
 
Under the provisions of the Public 
Interest Disclosure Act 1998, an 
employee is protected from 
suffering a detriment where they 
have disclosed information 

relating to criminal acts, legal 
obligations, miscarriages of 
justice, dangers relating to 
health and safety obligations and 
concealment of information 

relating to any of the above. 
 

Ordinarily, an employee needs to 
have carried out one years 
continuous service to be able to 
bring a claim for unfair dismissal. 
However, where there is an 
allegation of whistleblowing, no 

such continuous service is 
required.  This is an important 
issue that employers need to be 

aware of. 
 
The Department for Business, 
Innovation and Skills launched a 

consultation during the course of 
2009 regarding the flow of 
information between the 
Employment Tribunal and the 
„relevant regulator‟ where there 
is an allegation of 
whistleblowing. 

 

This consultation has now 
progressed to a stage where 
claims arising on or after 6 April 
2010 will now require an 
employee/legal representative  

for the Claimant to tick a box on 
the ET1 Form (instigating 
Tribunal proceedings) where the 
allegations against the employer 
involve whistleblowing. 
 
Whilst on the face of it this does 

not seem to be a significant 
issue, the effect of this box being 
ticked is that the Employment 
Tribunal has the discretion to 

Greater powers given to the Tribunal where a Claimant makes an 
allegation that his claim relates to a public interest disclosure 

send the ET1 and Grounds of 
Complaint to the relevant 
regulator, where the Claimant 
provides his consent.  Therefore 

it is within the scope of the 
Tribunal‟s powers to forward an 
ET1 and Grounds of Complaint to 

the Health and Safety Executive 
(„HSE‟) where an allegation has 
been made.  This may in turn, 
place the employer in the focus 

of the HSE which could ultimately 
result in prosecutions against the 
company. 
 
Whilst the implications of these 
changes may not be felt by all 

employers, it is important to be 
aware of the changes as it may 

well have a significant impact on 
the transport industry. 
 
These proposals have been 
widely criticised as they may 

place Claimants in a better 
position to get higher financial 
benefits. 
 
For further information relating 
to any of the above, please do 
not hesitate to contact one of our 

experts on 01254 828 300 or 
visit our website at;- 
www.backhousejones.co.uk. 

 
 

 

 

DID YOU KNOW... 

BACKHOUSE JONES 
PROVIDES THE 

FOLLOWING 
SERVICES: 

 

 

 Mergers & Acquisitions; 

 Company disposals; 

 Management buy-ins / buy-

outs; 

 Group and Company 

restructures; 

 Joint Ventures; 

 Investment and Shareholders 

Agreements; 

 Banking and Finance; 

 Corporate Recovery; 

 Company Formations; 

 Partnership and LLP advice & 

formation; 

 Corporate Governance & 

Companies Act compliance; 

 Commercial Contracts - 

Terms & conditions, Supply 
agreements etc; 

 Agency, distribution and 

franchise agreements; and 

 Commercial Property 

     IN THE PIPELINE… 

http://www.backhouses.co.uk/
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Disability 
Discrimination: „Long

-term‟ can be 
satisfied by two 

different but 
consecutive 
impairments 

 
The Employment Appeal 

Tribunal recently confirmed in 

Patel v Oldham Metropolitan 

Borough Council & others that  

the Claimant could qualify for 

protection under the DDA 

(which states a person is 

disabled if their physical or 

mental impairment has a 

substantial and long-term 

adverse effect on his ability to 

carry out normal day to day 

activities and has lasted or is 

likely to last for at least 12 

months) even though she did 

not have an individual 

condition that had lasted or 

was due to last 12 months.  

The EAT found that in this 

instance, protection should be 

awarded because the two 

consecutive conditions were 

related and could therefore be 

aggregated for the purposes 

of establishing the duration of 

an impairment. 

 

This case will be of great 

interest and assistance to 

Claimants with separate but 

related impairments of less 

than 12 months.   

 

It is not yet known whether 

this case will be Appealed so 

please check our subsequent 

updates for further details. 

 
 

CASE BULLETIN 

Confirmation of 
Employees‟ right to 
legal representation 
during disciplinary 

process 

 
The Court of Appeal has 

confirmed in R (on the 

Application of G) v X School & 

others that Article 6 of the 

European Convention on 

Human Rights (right to a fair 

trial) applied in this case, 

which involved a teaching 

assistant (G) who was being 

investigated for sexual 

misconduct with a child.  The 

Court found that G was 

entitled to legal 

representation based on the 

fact that the charge was 

serious and if proved would in 

all likelihood end G‟s career. 

 

PSV Operators should take 

note as a similar matter could 

arise with a PSV driver that 

comes into contact with 

children during his / her 

normal driving duties.  As 

such drivers are generally 

subject to CRB checks, it may 

therefore follow that they 

should be entitled to legal 

Extending time for 
claims made out-of-
time where adviser is 

at fault 
An out-of-time claim for unfair 

dismissal and victimisation in 

Benjamin-Cole v Great Ormond 

Street Hospital for Sick 

Children NHS Trust has been 

ordered to be reheard by a 

different Tribunal by the EAT. 

 

Under normal circumstances, 

an out-of-time claim would be 

rejected as time limits are 

usually strictly applied.  Where 

the fault lies with the legal 

adviser, the Claimant generally 

has a right of action against 

the adviser via their indemnity 

insurance. However, in this 

case, the adviser worked for a 

charity as a volunteer and 

although was experienced, was 

not legally qualified. 

 

The EAT chose not to allow the 

Appeal and extend time but 

clearly recognised that if it did 

not order a re-hearing, the 

Claimant would potentially be 

left with a worthless remedy 

against the charity. (continued 

overleaf) 
 

 

The Court of Appeal has held that an employee may be entitled to 
legal representation under Article 6 of the European Convention on 
Human Rights 
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CASE BULLETIN 
CONTINUEDééé.. 

 
There is of course no 

guarantee that the new 

Tribunal will find in the 

Claimant‟s favour but this 

case demonstrates there are  

exceptions to the general rule 

that Tribunals will not use 

their discretion to extend time 

where delay in lodging a 

claim is the adviser‟s fault. 

 

Employment Tribunal 
Rules that Holiday 
During Sickness 

Absence Could be 
Carried Over to Next 

Year 
 
The Leeds Tribunal case of 

Shah v First West Yorkshire 

Ltd was the first Tribunal case 

to give effect to the ECJ‟s 

decision in Pereda, which was 

reported in the  October 2009 

update.  For further details 

please see:  

www.backhousejones.co.uk/

employment-page.php. 

 

In Shah, the Claimant (Mr 

Shah) broke his ankle and 

was off work for three 

months, which coincided with 

his pre-arranged holiday (four 

weeks leave).   

 

The Claim was brought 

because Mr Shah wanted to 

reschedule his holiday but his 

employer refused on the basis 

that it would fall into the next 

„leave year‟. 

 

The Tribunal found in favour 

of the Claimant and 

interpreted the Working Time 

Regulations 1998 in line with 

European case law and the EC 

Working Time Directive by 

reading into Regulation 13(9) 

additional wording that allows 

holiday to be carried over to a 

subsequent leave year where 

it coincides with sickness 

absence.  

 

This decision delivers yet 

another blow to employers.  

If it is Appealed, we will 

produce an update report in 

due course. 

 
 

Collective 
Agreements / TUPE 

Transfer  
 

In Parkwood Leisure Ltd v 

Alemo-Herron & others, the 

Court of Appeal followed the 

ECJ‟s ruling in Werhof v 

Freeway Traffic Systems 

Gmbh & Co KG [2006] when 

it held that Regulation 5 (1) 

of the TUPE 1981 should be 

given a “static” interpretation 

as opposed to a “dynamic” 

one. 

 

The Claimants were TUPE 

transferred firstly from 

London BC to CCL Limited in 

2002 and secondly to 

Parkwood Leisure Ltd in May 

2004.  The terms and 

conditions  of  their 

employment were such that 

they were “in accordance with 

collective agreements 

negotiated from time to time 

by the National Joint Council 

for Local Government.”   

 

The Claimants received pay 

increases in line with the 

collective  agreements. 

However, a new collective 

agreement concerning rates 

of pay was entered into  after 

the transfer to Parkwood and 

without  Parkside‟s 

involvement.    

Although Parkside did in 2005 

increase the Claimants‟ pay in 

line with the new agreement, 

it did so without an admission 

that it was obliged to do so.   

Parkside  subsequently 

refused to pay the Claimants 

the collective agreement 

rates for 2006—2008. 

 

Thereafter, claims were 

brought by the Claimants on 

the basis that they believed 

they were entitled to be paid 

the rates of pay under the 

new collective agreement. 

 

The Court of Appeal disagreed 

and confirmed that the 

transferees were not to be 

bound by  subsequent 

collective agreements to 

which it was not a party.  

Accordingly, the Appeal was 

allowed and the Tribunal‟s 

decision to dismiss the claims 

was restored.  
 

For further information 

please contact Steven  
Meyerhoff on 01254828300 

or e-mail  
steven@backhouses.co.uk 

 
 

Note: This update does not 

constitute legal advice.  You 
should not apply this information 

to any circumstances or facts 
without obtaining specific legal 
advice. 
 

 

The Employment Tribunal rule that 
holiday accrued whilst on sick leave 

mailto:steven@backhouses.co.uk

