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WHATS NEW......

WEATHER OR NOT
TO
JOKE¢ée

The country has recently been
affected by the worst winter in
approximately 15 years and even
though the snow has nearly
disappeared, early weather
reports indicate that we are not
out of the cold snap yet.

The  weather has affected
businesses across the country and
in particular has heavily impacted
the haulage industry, with many
vehicles not being able to
undertake particular routes due to
the hazardous road conditions.
Effective management of staff is
therefore crucial to ensuring the
business operates smoothly
during such periods.

The Overriding
Employers have an overriding
duty to safeguard the health and
safety of its employees. This
should be the primary
consideration for employers when
asking their employees to attend
work and if in doubt employers
should adopt a policy whereby the
safety of employees should be
weighed against the benefit to the
business of employees attending
work.

Part of this process must include
assessing risk as employers could
be liable for any accidents that
your employees have at work,
and therefore may be required to
pay for any subsequent claims
that are made. Such claims may
extend to accidents on the road,
where employees have been sent
out when it was unsafe to do so.
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In addijtio ituation may arise
whxa Nmbe loyee is stranded
having been sent out on a journey
and the weather causing their
delay in returning and having to
stay with the vehicle until it is
safe to return home. Depending
on company policy, employers
may be liable to reimburse for
any expenses suffered by the
employees whilst stranded.

The Duty to
Other Road Users

Protect

There is also an additional duty
on operators to protect other road
users and the recent warnings
suggesting that
only be undertaken when it is
absolutely
wei gh heavily on
minds. If your vehicles are
involved in a collision which is
caused your

by
D thdgidgefice then you will be liable

for any resulting personal injury
claims and accident damage.

Sending
home

employees

The snow and ice may give cause
to send employees home from
work, due to cancellation of work

or unsafe road conditions. Whilst
employers may well feel
aggrieved at having to pay
employees full wages, in the

event that an employer has had
to send home an employee (when
they have attended work in the
first place) then those employees
should be paid in full.

Employees
Attend Work

Failing to

however is
different in

The situation
somewhat

Have you been affected by

the recent road conditions
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circumstances where any
employee does not turn up to
work. Employees failing to attend
work may give cause for an
employer to not pay employee
wages.

Usual |y,
contract of employment contains
a provision obliging an employer
to pay for time off due to bad
weather, then there is probably
no legal obligation to pay in the
event that staff do not attend
work.

Employers should however
consider the impact on refusing to
pay or alternatively forcing staff
to take paid Ieatﬁle dLIIe 0 adverse

may be
become

employee
necessargl  SERNET could smuee

ﬁJFPIPeP O pdsés® Sin terms  of

productivity later in the year.
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Ultimately, whilst there is no
generic legal obligation (unless
the contract of employment
states otherwise) to pay
employees who do not attend
work due to adverse weather,
employers should consider and
balance the impact on morale of
the staff and the long term
profits of the company as
opposed to a short term losses
suffered from the absences.

Proper communication with
employees should ultimately be
able to obtain a balance between
keeping customers happy and
staff morale high.

If you require any further information
then please do not hesitate to contact
one of our specialist lawyers who will
be happy to assist

www.backhousejones.co.uk

unl ess t he



BACKHOUSE

Il n the Pi

p e

THE NEW RIGHT TO
REQUEST TIME OFF
TO TRAIN

On 12 December 2009, the
Apprenticeships, Skills, Children
and Learning Act 2009 received
Royal assent, meaning that from
6 April 2010, certain employees
will have a legal right to ask their
employer for time off work to
undertake training or study. This
Aright t o requesto
available to employees of
businesses with 250 or more
employees. Qualifying employees
must also have completed at
least 6 months (26 weeks)
employment with their employer.

Employers do not necessarily

have t o accept an
request. They will, however,_ be and associated increase in
expected to properly consider tribunal claims it is sensible that
their request, for example, to the Order reduces the
establish whether or not they compensation limits that
consider that the training will Tribunals may award. By way of

i mprove not onl vy theexgnﬁ'fopeloy@rﬁpﬁﬁees that
effectiveness at work but also succeed in unfair dismissal claims

the performance of the business. are now able to recover a slightly
lower maximum compensatory
award of £65,300 (reduced from
£66,200). The new
compensatory limit reflects the
reduction in the Retail Price
Index.

1h Bddigion ¥d thedd dhangel, the
e X & BrArGetht hbs” #AsB announced
new rates for statutory adoption,
paternity and maternity pay.

Gh! ¥ €dhdmic downturn

Employers must respond to a
request in a reasonable time
period but will be able to refuse
requests where they have sound
business reasons to do so.

It is expected that
requesto wil/l be
April 2011 to include employees
in businesses of all sizes and

therefore  employers  should These rates will rise from
prepare  themselves by £123.06 to £124.08 per week. It
implementing adequate

seems that statutory sick pay

procedures for dealing with such will, however, remain the same

requests. at £79.15 per week.

RSO o BLACKLISTS
Compensation Limits

and Statutory The Government plans to outlaw
Payments the  blacklisting  of  union

members. Following consultation
The Employment Rights (Revision over its draft regulations, the
of Limits) Order 2009 comes into Government is now in the
effect from 1 February 2010. process of amending the
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regulations to ensure, for
example, that the use of
blacklists to deny workers
employment as a result of union
activities will be prevented. The
Regulations will also establish a

minimum amount of
compensation awarded for
employers caught wusing the

blacklist which will initially be

£5,000. Fortunately, the draft
regulations do contain a
provision which permit a

reduction in circumstances where
an employer can persuade the
Tribunal that it is just and
equitable to do so.

The Government intends to
implement the regulations early
this year but they will of course
be subject to approval by both
the House of Commons and the
House of Lords.

We will keep you updated as to
developments

For further information,
please contact Steven
Meyerhoff on 01254 828300

or by email:
steven@backhouses.co.uk.

www.backhousejones.co.uk




CASE BULLETIN

Redundancy
Selection based on
Aval ueso
unfair

In Howard iv- Siemens Energy
Services, the Employment
Tribunal were asked to consider
whet her an
for redundancy was unfair in the
circumstances where the
empl oyeesb
company Afval ueso
in the redundancy assessment
selection criteria.

The facts of the case are that the
Claimant was a team manager
for the Respondent company and
was notified that three out of a
pool of twelve team managers in
his area were going to be made
redundant. As two team
managers applied for voluntary
redundancy, only one further
post was to be made redundant.
The Claimant was told that part

of the redundancy selection
process  would involve an
assessment made by his

manager and a presentation from
the Claimant in respect of how

he believed he satisfied the
Companyos
Afval ueso (Acco

Alltogether and Adaptable).

The Cl ai mant 0s
assessment was contradictory to
his previous appraisals. He was
also given conflicting accounts
about how to deliver his
presentation.

Although the Tribunal did not
specifically criticise the use of
Afvalueso as part

criterion, it did however agree
with the Claimant that there was
a lack of  fairness and
transparency in the way that the
criterion was  applied. For
example, they found that the
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CHOI RGN Employers need to be careful when considering redundancies and
careful consideration should be given to the criteria to be applied

t o
wamy ail ucelswd e Had
historically used and were indeed

not

a fairly recent introduction.
Additionally, it transpired that
the Claimant had received no
specific training on them.

The Tribunal also noted that
there was a lack of control or
benchmarking of the assessment
scores which failed to satisfy
them that all managers were
applying the criteria the same
way.

Accordingly, the Tribunal agreed
with the Claimant that his
selection for redundancy had
been unfair as the process had
been flawed. The Tribunal also
found that it was reasonably
probable that the Claimant would
Hot t lBalbd ebeen selected for
redundancy had a proper process

been followed.
manager 6s

Conclusions

This case serves as a timely
reminder that Employers need to
be aware that all selection
criterion must be applied in a fair
and transparent manner if they
aré t ®e jSstiffaple.t i on

This case re-emphasises the
importance of using criteria
which can be objectively
justified by documentation
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DID YOU KNOW ...
BACKHOUSE JONES
PROVIDE THE
FOLLOWING _
SERVICES

Mergers & Acquisitions;
Company disposals;
Management buy-ins / buy-
outs;

Group and Company
restructures;

Joint Ventures;

Investment and Shareholders
Agreements;

Banking and Finance;
Corporate Recovery;
Company Formations;

Partnership and LLP advice &
formation;

Corporate Governance &
Companies Act compliance;
Commercial Contracts -
Terms & conditions, Supply
agreements etc;

Agency, distribution and
franchise agreements; and
Commercial Property
Services.
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RISK ASSESSMENTS
EFOR PREGNANT
WORKERS

The recent EAT case of O6 N & v-I
Buckinghamshire County Council
(sex discrimination claim)
concerned an alleged failure to
carry out a risk assessment once
the Claimant had informed her
employer that she was pregnant.

The EAT offered some useful
guidance and set out certain pre-
conditions that must be met
before an employer can be found
to fall under a duty to conduct a
risk assessment for a pregnant
worker.

First, there is a requirement that
the employee notifies her
employer in writing that she is
pregnant.

Secondly, the work that the
employee undertakes must of a
kind that could involve a risk of
harm or danger to the health and
safety of a new expectant mother
or to that of her baby.

Thirdly, the risk arises from
either processes or working
conditions or physical, biological
or chemical agents in the
workplace.

The EAT confirmed that there is
no general obligation to
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undertake a risk assessment for
pregnant employees with the
result that failure to do so is
discrimination per se.

Employers must, however,
provide pregnant employees with
comprehensive and relevant
information about any identified
risks to her health and safety.
Employers must also ensure they
adhere to the relevant health and
safety legislation by undertaking
risk assessments where
necessary.

PAYMENTS
PREGNANCY

DURING

The Advocate General has
recently given his opinion in a
European Court of Justice (ECJ)
case (Parviainen i v- Finnair Oyj)
which states that he does not
believe that employers are
required to pay pregnant workers
that have been temporarily
transferred to a different job in
order to prevent the pregnant
employees being exposed to
health risks the average salary
that was earned prior to the
transfer.

Under article 11 of the EU
Pregnant Workers Directive
(number 92/85) the employer
need only provide the pregnant
employee with an adequate
allowance, which must at least

be equivalent to that of a male or
female worker doing an
equivalent job. Employers must
however be aware that certain
pregnant employees will be
eligible for allowances received
prior to her transfer, for
example, in respect of her status
(particularly seniority of
professional qualifications).

Although it is possible that the
ECJ may hand down a different
judgement, it is normally the
case that the Adv
opinion is followed.

DISABILITY
DISCRIMINATION

In Royal Bank of Scotland Group
PLC iv- Allen (2009), the Court
of Appeal upheld an injunction
which required a bank to
undertake £200,000 of building
work at one of its branches in
order to ensure its full range of
services were available to a
wheelchairi bound customer.
Although this case was actually
brought under the Goods and
Services provisions of the
Disability  Discrimination  Act
(DDA), and does not therefore
relate to the employment
provisions of the DDA, the
judgement is still of relevance to
employers nevertheless as it
could signal future legislative
developments. This is because
the central issue in this case is
the duty to make reasonable
adjustments. This issue is equally
applicable in employment cases.
Additionally, employers could
subsequently be found to fall
within the wide definition of
service providers which this case
dealt with.

For further information
please contact Steven
Meyerhoff on 01254828300

or e -mail
steven@backhouses.co.uk

Note: This update does not
constitute legal advice. You
should not apply this information
to any circumstances or facts
without obtaining specific legal
advice.
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