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WHAT’S NEW…… 

The imminent general election 

on first glance appeared to 

have taken any real spice out 

if this year‟s budget (although 

it is more than likely that 

another one will follow the 

election, regardless of which 

party wins). The chancellor 

has, however, taken the 

opportunity to subtlety tweak 

both the national minimum 

wage and national insurance 

contributions which could hit 

operators hard over the 

coming months.  

 

The national minimum wage 

is to increase by 13p to £5.93 

an hour for workers aged 21 

and over will come into effect 

from October this year.  

 

The rate for 18 to 21-year-

olds will rise from £4.83 to 

£4.92, while for 16 and 17-

year-olds, the statutory rate 

will go up to £3.64 an hour 

from £3.57. 

 

The Government  a l so 

announced that it had 

accepted the Low Pay 

C o m m i s s i o n ' s  ( L P C ) 

recommendation to introduce 

an apprenticeship minimum 

wage of £2.50 per hour. 

 

In response to the hike 

Business Secretary Lord 

Mandelson said “The Low Pay 

Commission (LPC) has 

carefully examined the latest 

economic data before making 

their recommendations on the 

m i n i m u m  w ag e  r a t e , 

balancing the needs of 

workers and businesses in the 

current economic climate,” .  

 

The chairman of the LPC, 

George Bain, said: “These are 

very challenging times for the 

UK and unprecedented 

economic circumstances for 

the minimum wage. We 

believe that the Low Pay 

C o m m i s s i o n ‟ s 

r e c o m m e n d a t i o n s  a r e 

appropriate for this economic 

climate. They reflect the need 

to protect low-paid workers‟ 

jobs as well as their earnings.”  

 

Mr Darling also stuck with 

plans to increase National 

Insurance contributions paid 

by employers from April next 

year. The one percentage 

point rise will cost firms 

£4.5billion next year and a 

further £4.7billion in the 

following tax year.  
 

ñIncreasing employer NICs will 

put pressure on struggling 

firms,” John Walker, of the 

F e d e r a t i o n  o f  S m a l l 

Businesses (FSB), says. “A 1 

per cent increase would cost 

57,000 jobs in the UK. 

 

We will have to wait and see 

what the outcome of the 

election will be because the 

Conservatives have already 

promised to scrap  increase 

should they be first past the 

post in May.  
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In the Pipelineé 

 
NEW RIGHT TO 

ADDITIONAL 
PATERNITY LEAVE  

CONFIRMED BY THE 
HOUSE OF LORDS  

 

In our October 2009 update, 

we included an article about 

the possibility of maternity 

leave being transferred to 

fathers.  Matters have since 

progressed. 

 

Mothers are currently entitled 

to take up to 52 weeks‟ 

maternity leave, 39 of which 

are paid.  In contrast, fathers 

are only entitled to take up to 

two weeks paternity leave 

providing they have 26 weeks 

continuous employment 

service by the end of the 15th 

week before the expected 

date of childbirth. 

 

On 24 March 2010, the House 

of Lords approved various 

draft regulations including the 

Additional Paternity Leave 

Regulations 2010. In doing 

so, new parents have been 

afforded greater flexibility in 

deciding how the statutory 

period of maternity leave will 

be used. 

 

These Regulations give a new 

right to fathers (or same sex 

partners) to take paid leave 

during  the second six months 

of a child‟s life—known as 

additional maternity leave  

and which is normally only 

allowed to be taken by the 

mother—providing that the 

mother has remaining 

maternity leave to take and 

that the father / partner will 

have main responsibility for 

caring for the child.  This 

additional paternity leave will 

be paid at the statutory rate 

Fathers will be allowed more paternity leave under the new regulations. 

(up until the 39th week of the 

overall maternity period). 

 

As expected, there are a 

number of conditions to this 

new right.  Firstly, the period 

of leave must be continuous.  

Secondly, the father / partner 

must give their employer at 

least 8 weeks‟ notice before 

the leave start date.  Thirdly, 

the parents are expected to 

self-certify their eligibility 

with their employers for 

example. to confirm the leave 

start and end dates 

respectively.   Employers and 

HMRC will also  be able to 

check validity of eligibility in 

order to prevent abuse of 

these new provisions. 

 

The Regulations are due to 

come into force on 6 April 

2010 but will only be effective 

for children due to be born 

(or matched for adoption) on 

or after 3 April 2011. 

 

For further information 

relating to any of the above, 

please do not hesitate to 

contact one of our experts on 

01254 828 300 or visit our 

 

DID YOU KNOW ...  

BACKHOUSE JONES 
PROVIDE THE 

FOLLOWING SERVICES : 

 

¶ Mergers & Acquisitions; 

¶ Company disposals; 

¶ Management buy-ins / buy-

outs; 

¶ Group and Company 

restructures; 

¶ Joint Ventures; 

¶ Investment and Shareholders 

Agreements; 

¶ Banking and Finance; 

¶ Corporate Recovery; 

¶ Company Formations; 

¶ Partnership and LLP advice 

& formation; 

¶ Corporate Governance & 

Companies Act compliance; 

¶ Commercial Contracts - 

Terms & conditions, Supply 
agreements etc; 

¶ Agency, distribution and 

franchise agreements; and 

¶ Commercial Property 

Services. 
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EAT RULES THAT 

EMPLOYERS MAY  VARY 
TERMS AND 

CONDITIONS OF 
EMPLOYEES‟ 

CONTRACTS 
UNILATERALLY 

 
In the case of Bateman and 

Ors v Asda Stores Ltd, the 

Employment Appeal Tribunal  

had to consider whether or 

not the employer (Asda) was 

entitled to implement a broad 

contractual right to vary the  

terms and conditions of 

employment in line with 

business needs. 

 

The claim was brought 

because Asda sought to bring 

all its employees under a 

single work and pay 

structure.  The terms which 

required alteration were 

contained in the Company 

Handbook as was the general 

statement that Asda reserved 

the right to “review, revise, 

amend or replace” the 

provisions in the handbook 

(some being contractual) in 

addition to the ability to 

introduce new policies in 

order to “reflect the changing 

needs of the business”. 

 

The EAT accepted that Asda‟s 

choice to operate a single pay 

structure clearly fell within 

the “changing needs of the 

business”.  Furthermore, the 

EAT agreed with the 

Tribunal‟s earlier findings that 

the handbook‟s terms were 

both clear and unambiguous 

in that they gave Asda the 

right to introduce new policies 

and / or amend the handbook 

CASE BULLETIN  

with their employees‟ 

consent. 

 

Generally speaking, a 

variation of contract requires 

the consent of both parties 

before it can be considered 

valid.   

 

If the employees had argued 

that to vary the terms of 

employment had been a 

breach of trust and 

confidence, the findings of the 

EAT may well have been 

different.  However, the 

employees had expressly 

stated that they had no issue 

in relation to this issue and 

the EAT therefore dismissed 

the Appeal. 

 

Although employers will be 

pleased to note that where 

they have a broad contractual 

right to do so, they can 

implement unilateral changes 

even where such terms are 

contained in a Company 

Handbook (or arguably any 

document incorporated into 

the contract of employment) 

without employee consent, 

they cannot simply begin 

adding variation clauses into 

employees‟ terms of 

employment without following 

the correct procedures.  

Similarly, they cannot vary 

existing clauses at will and 

should obtain legal advice if in 

doubt. 

 
 
 
 
 
 

 

 
For further information 
please contact Steven  
Meyerhoff on 01254828300 
or e - mail  
steven@backhouses.co.uk  

the correct procedures.  

Similarly, they cannot 

Employees ought to be aware of the contractual importance of the Employee 
Handbook. 

mailto:steven@backhouses.co.uk
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vary existing clauses at 

will and should  

 

C A S E  B U L L E T I N 

CONTINUEDééé.. 
 

COURT OF APPEAL 
HOLDS THAT A 

R E P U D I A T O R Y 
B R E A C H  O F 

CONTRACT CANNOT 
BE óCUREDô BY THE 

CONTRACT BREAKER  
 
In Buckland v Bournemouth 

University Higher Education 

Corporation, the Claimant (a 

Professor of Environment 

Archaeology) brought a claim 

against the University for 

cons t ru c t i ve  d i smi ssa l 

following his resignation. 

 

The resignation resulted from 

an argument he had with the 

University following 

unauthorised remarking of 

exam papers which led to 

marking alterations and 

criticism of his original 

marking.  Although a 

subsequent investigation and 

report about the matter 

exonerated the Claimant, he 

nevertheless resigned. 

 

The Court of Appeal agreed 

with the Claimant that the 

„range of reasonable 

responses‟ test was not 

appropriate in establishing 

whether or not an employer 

has committed a repudiatory 

breach of contract which 

would entitle an employee to 

resign and claim constructive 

dismissal. 

 

The Court also went on to say 

that even if an employer tries 

to „cure‟ a repudiatory breach 

which is seemingly curable—

in this case by producing the 

report which exonerated the 

Claimant—that cannot take 

away the employee‟s right to 

decide whether or not to 

accept the „curing‟ action. 

 

In summary, two key points 

can be taken from this case. 

Firstly, the test for 

constructive dismissal is 

whether there has been a 

fundamental breach of 

contract as opposed to 

whether the employer has 

acted unreasonably.   

 

Secondly, once a contract has 

been breached, the employer 

cannot cure that breach by 

doing something to put right 

their wrongdoing. 

 

It is worth noting that the 

Claimant served a fairly 

lengthy notice period and the 

Court of Appeal did not 

criticise him for this.  Indeed, 

they said that the Claimant 

had a right firstly to see what 

the report said about him and 

secondly to decide whether or 

not to accept the University‟s 

repudiation at that point.  The 

Court also commented that 

the Claimant was  entitled to 

take into account the adverse 

effect a mid-term resignation 

would have on the students 

when giving a long notice 

period. 
 

 
For further information 
please contact Steven  
Meyerhoff on 01254828300 
or e - mail  
steven@backhouses.co.uk  

 
Note: This update does not 
constitute legal advice.  You 
should not apply this information 

to any circumstances or facts 
without obtaining specific legal 

advice. 
 
 

The Court of appeal clarified the test for Constructive Dismissal 
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