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A new era of Government has 
begun, and it promises to bring 
change, revolution and law 
reform. The Coalition Agreement 
drawn up by the Conservatives 
and Liberal Democrats sets out 
the key pledges and proposals 

for the next 18 months. It does 
lack detail as it was only pieced 
together over a number of days 
rather than the years of 
development both party’s 
individual manifestos have had.  

 
As for employment issues, the 
agreement states: “We will 
rev i ew emp loyment  and 
workplace laws, for employers 
and employees, to ensure they 

maximise flexibility for both 

parties while protecting fairness 
and providing the competitive 
environment required for 
enterprise to thrive.” 
 
This is a rather general 
statement and shows that there 

will still be some further 
agreements to be made 
regarding Employment Law. 

Below are a few examples of how 
certain issues will progress under 
the coalition 

 
National Insurance 
 
The coalition has compromised 
and employees' are set to pay 
1% more in National Insurance 
from April next year raising £3bn 

for the Treasury, but employers' 
will be exempt. The compromise 

over the so called jobs' tax is 
expected to have been made in 
order to help the Lib Dems 
achieve their tax goal of 
exempting income tax for those 

earning less than £10,000. This 

will be hard to achieve as it is 
estimated to cost £17bn.  
 

Agency Worker Regulations 

Prior to the election the 

Conservatives stated an intention 
to review the proposed Agency 
Workers  Regulat ions ,  i n 
particular, the 12 week qualifying 
period for agency workers to be 

given the same basic working 
and employment conditions as if 

they had been directly recruited 
by the hiring organisation. 
 
Business immigration 
 
The Coalition have agreed that 

there will be an annual limit on 
the number of non-EU economic 
migrants admitted to live and 
work in the UK. The mechanism 

for implementing this limit has 
not been agreed, but will have to 
be built into the points-based 

business immigration system.  
 
Default retirement age 

The Coalition Agreement includes 
an agreement to phase out the 
default retirement age (“DRA”) 
and to hold a review to set the 
date at which the state pension 

age will start to rise to 66 

(however this is not likely to be 
earlier than 2016 for men and 
2020 for women!).  
 
The decision to phase out the 
DRA, rather than abolish it 
immediately, will allow the 

Coalition Government more time 
to consult with stakeholders on 
the issue. The Queen’s Speech 

also announced the Pensions and 
Savings Bill, which will legislate 
for the phasing out of the DRA 

and set a timetable for raising 
the state pension age, depending 
on the outcome of a review. 

 
Limiting the application of the 
Working Time Directive 
(WTD) 
 
The coalition government plans 

to be a "positive participant" in 

the EU.  However, this is 
balanced by the agreement that 
there should be no further 
transfer of sovereignty or powers 
over the next parliament. In 
particular the government 

proposes to work to limit the 
application of the WTD in the 
United Kingdom, although how 
this will work in practice is 
unclear.   

 

Equality Act 
 
The Equality Act was one of the 
last pieces of legislation to 
receive Royal Assent and it has 
been the most talk about 
employment development of the 

last 12 months. However, the 
coalition have not indicated how 
they intend to proceed with the 
act. The Conservatives had 

expressed that they would review 
some sections and certain 
provisions may be vulnerable to 

being scrapped altogether 
depending on whether the Lib 

Dems agree. □ 

www.backhousejones.co.uk 
Tel:  + 44 (0) 1254 828 300 

Email: info@backhouses.co.uk 

EMPLOYMENT 

LAW UPDATE 
 
MAY 2010 

 

The Coalition —

What it means for 
Employers 

WHAT’S NEW…… 



 

May 2010                                                                            www.backhousejones.co.uk 

In the Pipeline… 

 
 
Every Man has his price, 

but not at the cost of the 

Business.  

 

The Bribery Act 2010 received 

Royal Assent on 8th April 

2010 and repeals the old 

common law offences of 

bribery and embracery. 

 

The new offences carry a 

penalty of 10 years in prison 

(maximum) or an unlimited 

fine for either directors, 

partners or employees.  

 

Operators should be aware of 

the new offences which 

include Bribing another 

person, being bribed, or a 

company failing to prevent 

bribery. 

 

An offence will be committed 

even if it takes place abroad if 

the person performing the 

bribery is normally a resident 

of the UK, or if the company 

is registered in the UK. A 

company will be deemed 

guilty if a person associated 

with it bribes someone with 

the view to obtain a business 

advantage. 

 

Operators need to ensure that 

effective measures are in 

place to prevent those acting 

on their behalf from engaging 

in bribery. Rigorous and 

demonstrable anti-corruption 

procedures will be a “must-

have” for any organisation. In 

the Haulage industry bribery 

is clearly a possibility, for 

example if someone bribes a 

driver to carry goods for him. 

This would not only be 

potentially a breach  of the 

rules relating to consignment 

notes, but also a potential 

breach of the Bribery Act 

2010. The only way a 

A PILON contract requires a payment to constitute notice. Without this, 

a contract will not be deemed terminated (Geys v Societe Generale) 

company would be able to 

defend this would be to show 

that it had adequate 

procedures in place to 

prevent such conduct. 

 

For further information please 

contact Steven  

Meyerhoff on 01254828300 

or e-mail  

steven@backhouses.co.uk 

 

 

 

When is the Contractual 

termination date? 

In the case of Geys v 

Société Générale, the 

employer handed an 

employee a letter which 

stated that his contract was 

terminated 'with immediate 

effect'. The High Court ruled, 

however, that the contract 

was only effectively 

terminated some five weeks 

later. This was particularly 

problematic for the employer 

as, in the interim period, the 

employee had become 

entitled to payment of a year-

end bonus. Contractual 

documentation seemed to 

entitle the employer to 

terminate the contract of 

employment without notice, 

provided that it made a 

payment in lieu of notice 

(PILON). However, as no 

payment was actually made 

until five weeks after the 

employee was handed the 

termination letter, the court 

decided that the effective 

termination date was the 

payment date.  
 

 

 

 

 

 

 

CASE BULLETIN 
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A disabled employeeôs role may be 
swapped with a non -disabled 
employeeôs role. 
 

In Chief Constable of South Yorkshire v 

Mr M D Jelic, Mr Jelic was a police 

officer and suffered from acute 

anxiety syndrome. He found it 

difficult to deal with members of 

the public. Therefore he was 

given another job in the Safer 

Neighbourhood Unit which did 

not involve face-to-face contact 

with the public. He found this job 

much more suitable, however, 

the role of the Safer 

Neighbourhood Unit changed 

over time and, by 2007, police 

officers working in this area were 

increasingly required to deal 

directly in person with members 

of the public. 

 

As he could now not carry out 

this role, he was retired from the 

South Yorkshire Police Force in 

2008 on medical grounds. He 

then brought a complaint of 

disability discrimination against 

his former employer. The 

Tribunal upheld his complaint on 

the basis that the Chief 

Constable had breached his duty 

to make reasonable adjustments 

to accommodate Mr Jelic’s 

disability. 

 

On the facts, the Tribunal 

identified that swapping Mr Jelic’s 

role with that of a non-disabled 

officer, Mr Franklin, whose job 

did not involve dealing face-to-

face with members of the public 

would be a reasonable 

adjustment.  

 

 The Chief Constable appealed 

the decision in the EAT on the 

basis that this was beyond the 

scope of the Disability 

Discrimination Act 1995 and 

would have adverse practical 

implications. 

 

The EAT dismissed the appeal 

and found that the DDA did not 

preclude as a matter of law 

swapping the role of a disabled 

employee with a non-disabled 

employee. In addition, especially 

given that PC Franklin as a police 

officer would be obliged to obey 

an order to swap posts, swapping 

the two roles would have been a 

reasonable adjustment in the 

circumstances. 

 

This would apply to operators in 

that it would be reasonable for 

an operator to swap the role of 

an employee suffering from a 

disability, even a psychological 

disability, with another employee 

with a more suitable job. E.g. a 

driver may have been in an 

accident and has psychological 

issues where he finds it difficult 

to drive. In this case it would be 

reasonable for that individual to 

swap roles with someone who 

accident and has psychological 

Issues where he finds it difficult 

to drive.  In this case it would be 

reasonable for that individual to 

swap roles with someone not 

required to drive as part of their 

job. 

 

In Chief Constable of South Yorkshire v Mr M D Jelic, it was reasonable to 

swap an employees role to suit his disability 

DID YOU KNOW... 

BACKHOUSE JONES 
PROVIDE THE 

FOLLOWING SERVICES: 
 

¶ Mergers & Acquisitions; 

¶ Company disposals; 

¶ Management buy-ins / buy-

outs; 

¶ Group and Company 

restructures; 

¶ Joint Ventures; 

¶ Investment and Shareholders 

Agreements; 

¶ Banking and Finance; 

¶ Corporate Recovery; 

¶ Company Formations; 

¶ Partnership and LLP advice & 

formation; 

¶ Corporate Governance & 

Companies Act compliance; 

¶ Commercial Contracts - 

Terms & conditions, Supply 
agreements etc; 

¶ Agency, distribution and 

franchise agreements; and 

¶ Commercial Property 
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In Secretary of State for Justice v Mansfield, it was held that in certain circum-

stances it may be reasonable to postpone internal disciplinary procedures whilst the 

police carry out their own investigations.  

 

CASE BULLETIN 

CONTINUED……….. 

 
Misconduct Dismissals and 
Police Involvement 
 
Secretary of State for Justice v 
Mansfield 
 
When an worker is being 

investigated by the police, a 
decision maker will have a wide 
discretion as to whether to engage 
in or postpone internal disciplinary 
procedures which may run 
alongside a police investigation. 
 
In Secretary of State for Justice v 
Mansfield, Mr Mansfield was a 
prison officer at HMP Pentonville. 
He was accused of coordinating 

violence among prisoners and 
planting drugs on them. An internal 
investigation by the Prison was 
started, but suspended when a 
police investigation commenced 
whilst Mr Mansfield was suspended 
from work. Mr Mansfield was 
prosecuted by the police after 
which the prison resumed their 
internal disciplinary procedure on 
the drugs issue. This procedure 
ended with Mr Mansfield being 

dismissed at a disciplinary hearing.  
 
He claimed unfair dismissal, and an 
employment tribunal found in his 
favour. It concluded that there was 
a "lengthy and unacceptable" delay 
in the proceedings leading to Mr 
Mansfield's dismissal, and also that 

the Governing Governor did not 
honestly believe that Mr Mansfield 
was guilty of misconduct. 
 
The Secretary of State for Justice 
appealed to the EAT - and won.   

Bean J considered the authorities 
on delay and concluded that "in 
considering a delay in a case of 
this kind one needs to look both at 
the length of the delay and the 
reasons for it...while prejudice to 
the employee from the delay may 
be an additional ground of 
challenge, it is not essential that 
prejudice should be shown.  Delay 
may still render the dismissal 
unfair if it is substantial and there 

is no good reason for it...." 
 
This shows that internal 
disciplinary proceedings can 
continue alongside criminal ones 
provided they caused no prejudice 
to them: that said, in certain 
situations (as applied in this case) 
internal procedures must be 
postponed. Bean J went on: " we 
take the view that the employer’s 
decision, that the disciplinary 

hearing should be postponed while 
the police were still gathering 
evidence and while a Crown Court 
prosecution was under way, was 
entirely proper. 
  
Furthermore, it was held that the 
ET had made a mistake in 
confusing the lack of honest belief 
in the alleged misconduct with the 
lack of reasonable grounds for such 

belief. It was not for the ET to say 
who they believed in respect of the 

misconduct - they had wrongly put 
themselves in the mind of the 
decision maker, instead of 
focussing on whether the employer 
acted fairly and reasonably in all 
the circumstances at the time of 

the dismissal. 
 
It is useful for operators to note 
that if an employee is investigated 
by police e.g. in relation to a 
serious accident,  then internal 
investigations can be postponed if 
it is in the interest of the parties 
involved and if it is reasonable to 
do so. 
 
It could be the case that an 

employee refuses to give a 
statement fearing that it might 
prejudice them in the criminal 
proceedings. If, in any event, the 
evidence against the employee is 
strong then it can sometimes be 
reasonable for the employer to 
dismiss the employee in advance of 
the criminal 
proceedings.  However, if there is 
doubt then it may be advisable for 
the employer to wait until the 

criminal proceedings are 
concluded. If the employee is 
remanded in custody and is 
unavailable for work then not 
paying the employee over this 
period may be 
appropriate.  However, this issue 
will very much depend on the 
circumstances of the case, 
including the employer's 
disciplinary procedures; and the 

size of the employer's business.  If 
this situation arises we recommend 
that employers seek guidance.  
 
 

 
For further information please 
contact Steven  
Meyerhoff on 01254828300 or e-

mail  
steven@backhouses.co.uk 
 
Note: This update does not 
constitute legal advice.  You 
should not apply this 
information to any 

circumstances or facts 

without obtaining specific 
legal advice. 
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