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WHAT’S NEW…… 

Subcontractors —
Is it all a big 
sham? 

Background 
The statutory protection afforded 
to an individual who contracts to 
work for another will depend on 

their legal status. Essentially, 

three possibilities exist: 
 

 Employee status. Case law has 

established that control, 
mutuality of obligation and 
personal service are an 
"irreducible minimum" of 
requirements to establish a 
contract of employment. 

Employees enjoy the full range 
of statutory employment 

protection rights. 

 Worker status. Workers are 

entitled to a limited range of 
statutory rights, including paid 
holiday and the national 
minimum wage. 

 Self-employed status. Self-

employed contractors enjoy no 
statutory employment rights. 

Questions of legal status 

frequently arise where individuals 
whose contracts describe them 
as self-employed contractors 
argue that they are in reality 
workers or employees. This has 
recently been considered by the 

Court of Appeal in Protectacoat 
Firthglow Limited v Szilagyi 
[2009] who have given guidance 
on determining alleged “sham” 
contracts and the importance of 

determining the true relationship 

between the parties by assessing 
the facts. 
 
In Protectacoat, the Court of 
Appeal considered whether car 

valeters (whose contracts 
described them as independent 
contractors working on a 
subcontract  bas i s)  were 

employees or, alternatively, 
workers. 
 
Facts  
 
The va leters  s igned an 
agreement stating that they were 

independent contractors and that 
they were responsible for 
payment of National Insurance 
Contributions and Income Tax. 
 

The agreement also contained a 

provision the valeters were 
allowed to substitute alternate 
workers into to do the work. All 
of these provisions support a self 
employed status. On the facts it 
was these rights were never 
exercised and rarely encouraged. 

 
Decision 
 
The Court of Appeal allowed the 

claimants' cross-appeal and as 
such ruled that the claimants 
were in fact employees. In doing 

so, they provided further 
guidance on how employment 
tribunals should address disputes 
which includes the tribunals 
looking at the actual legal 

obligations of the parties". This 
involves examining all the 
relevant evidence, including the 

written terms, evidence of how 
the parties conducted themselves 

in practice and what their 
expectations of each other were. 

 

Comment 

A question that is often raised 
before tribunals is whether the 
contractual  documentation 

entered into by the parties is a 
"sham" that obscures the true 
nature of their relationship. 
Usually this involves an individual 
who, having entered into a 
contract purporting to be a self-
e m p l o y e d  c o n t r a c t o r , 

subsequently wishes to argue 
that they are, in reality, an 
employee or worker (in order to 
claim the benefit of statutory 
rights).  
 

The issue is particularly pertinent 
to industry as self-employed sub 
contractors are often engaged by 
t h e  o p e r a t o r s .  C a r e f u l 
consideration needs to be given 
as to the true nature of the 

relationship if the individual 

exclusively works for one 
operator and his hours and the 
way he is required to work is 
dictate by that operator then 
there is a real possibility that the 
sub contractor may in fact be an 
employee. 

If you have any concerns about 
the nature of a relationship then 
please do not hesitate to contact 

one of our specialist lawyers. 
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Case Round up… 

…... 

 
Discrimination    

 
The Vento Guidelines (which are 
used when assessing the level of 
damages to award a Claimant 

with a discrimination claim for 
injury to feelings) were recently 
increased in the recent case of 
Da'Bell v NSPCC.  The new rates 
are as follows: 
 

 lower band: up to £6,000 

(appropriate in cases of 
one off or low-level 
incidents of discrimination 
or harassment). 

 

 middle band: up to 

£18,000 (appropriate in 

cases of more severe acts 
of d iscr imination or 
harassment, or for acts 
extending over a longer 
period of time). 

 

 upper band: up to £30,000 

(appropriate in cases 

where there is evidence of 

a sustained campaign of 
deliberate discrimination). 

 
Disability Discrimination Act 1995 
(DDA) claims will also be affected 

by two recent cases.  In the case 
of EBR Attridge LLP and another 
v Coleman (No 2), the EAT held 
that discrimination against a 
claimant because of a third 
person’s disability (against a 
mother because her son was 

disabled) was covered by the 
D D A  a s  a s s o c i a t i v e 
discrimination.  However, the 
EAT also held that discrimination 
required no “association” and 
that it would be sufficient if the 
disability was the cause of the 

treatment i.e. the Claimant need 
not be the person that is 
disabled.  
 
In X v Mid-Sussex CAB, the EAT 

held that people working as 

volunteers (in this case it was a 
CAB worker) are not protected by 
the DDA or the EU Framework 
Directive.  The reasoning was 

based on the definition of 
“employment” in that a material 
contract is required between the 

parties.  The Judge also found 

that in the absence of an 
authority to suggest that 
“occupation” meant unpaid 
employment, unpaid workers 
would not be protected. 
 
Parental Leave and Notice have 

recently been considered in the 
case of Meerts v Proost NV by 
the ECJ.  It held that if workers 

are dismissed without statutory 
notice during part-time parental 
leave, they are entitled to 

compensation for their notice pay 
based on their full-time pay 
instead of the reduced parental 
leave pay.  Although this case 
seems perhaps irrelevant to the 
parental leave provisions in the 
UK i.e. because part-time 

parental leave does not exist, the 
ECJ’s comments suggest that the 

Employment Rights Act 1996 
might be contrary to the Parental 
Leave Directive if employees 
taking parental leave have 
generous notice periods but 

receive minimal or no notice pay 
if their parental leave coincides 
with their notice period. 
 

 
 
 
 

Response to discriminatory 
remarks can constitute 
misconduct giving rise to fair 

dismissal 
 
In Orr v Milton Keynes Council 
the EAT held that the fact that an 

employee had suffered race 
discrimination did not mean that 
his response to racist remarks 
could not constitute misconduct, 
giving rise to a fair dismissal. 
 

The employee was dismissed for 
gross misconduct due, in part, to 

his conduct in a meeting at which 
his manager had made a racist 
remark. The EAT confirmed that, 
where an employee is dismissed 
for misconduct as a response to 

a discriminatory act, the tribunal 
should consider the usual tests 
for unfair dismissal in order to 
determine whether the dismissal 
was fair. It is not the correct 
approach for the employee to 

show that "but for" the 

discrimination, the dismissal 
would not have occurred. 
Discrimination would only be 
relevant to the fairness of the 
dismissal if the employer had 
reached the decision to dismiss 

for discriminatory reasons. 

http://www.bailii.org/uk/cases/UKEAT/2009/0220_08_3010.html
http://employment.practicallaw.com/9-500-7167
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Facts 

 
Mr Alam was given a 12 month 
written warning after leaving work 

early one day without permission. 
 
A GP report produced for the 
purposes of his subsequent 
Disability Discrimination Act 

(“DDA”) claim, stated that at the 

relevant time he suffered from 
symptoms of depression, as a 
result of which he sometimes had 
severe headaches and was prone to 
losing concentration and temper. 
 
The employment tribunal accepted 

that the loss of concentration 
amounted to a disability under the 
DDA. It identified the relevant 
Provision Criterion or Practice 

(“PCP”) as a requirement that "…he 
should either ask for or get 
permission from his line manager 

before leaving his workplace or 
receive a disciplinary sanction of a 
twelve month written warning." 
 
The tribunal found that Mr Alam's 
conduct in failing to secure 

permission before leaving was a 
symptom of his disability and that 
his employer failed to make a 

reasonable adjustment when it 
gave the warning. 
 
The employer appealed the tribunal 

decision on the basis that the PCP 
had been wrongly applied. The EAT 
upheld the appeal. 

Provision, criterion or practice 

 

Although the employer did not raise 
the identification of the PCP as a 

ground of appeal, the EAT said that 
it was of the view that there was no 
PCP which could be identified here. 

Case Round Up 
 
Disability discrimination: 
exemption from making 

reasonable adjustments 

 
Secretary of State for the Depart-
ment for Work and Pensions v Alam  

 

It did not agree with the tribunal 
that the respondent had a 

practice of awarding a twelve 
month written warning where an 

employee left work early without 
permission. 

The exemption from the duty 
t o  m a k e  r e a s o n a b l e 
adjustments the new test 

 

The EAT found that when 

deciding whether the exemption 
from the duty to make 
reasonable adjustments applies, 
two questions arise: 
 
"1. Did the employer know both 

that the employee was disabled 
and that his disability was liable 
to affect him in the manner set 
out under the legislation if a 
certain provision, criterion or 
practise were to be imposed.  If 

the answer to that question is 

"no" then there is a second 
question, namely: 
 
2. Ought the employer to have 
known both that the employee 
was disabled and that his 
disability was liable to affect him 

in the manner set out under the 
legislation if a certain provision, 
criterion or practise were to be 

imposed?"   
 
 

Comment 
 
The approach of the employment 

tribunal appears to have been 

misconceived as to the issues of 
whether there was a PCP and 
whether the employee's conduct 

related to his disability. 
 
The EAT criticised the tribunal's 
reasoning process, finding that it 
had proceeded by a series of 
leaps, and quantum leaps, from 
the specific facts set out in the 

GP's letter to the conclusion that 
Mr Alam would have had 

difficulty with asking for 
permission to leave work and 
waiting for an answer. 
 

It is clear from this judgment 
that the identification of a PCP 
should be undertaken very 
carefully and may well be subject 
to challenge. 
 
An employer must be certain in 

taking action against any 

employee whether for absence or 
conduct, that that conduct or 
absence is not due to a disability.  
 
 
Claims to the Employment 

T r i b una l s  f o r  d i sab i l i t y 
discrimination are often the most 
complex and costly for the 
employer. Therefore whenever 
an employer is faced with this 
type of situation it is advisable to 

seek some form of initial legal 
advice as to the best way to 
proceed forward.  
 

Disability Discrimination: when is an employer exempt from the 
duty to make reasonable adjustments? 
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The proposed right to request 
time off to train 
 
The Government anticipates that the 
right to request time to train will be 
implemented in 2010 and estimates 
that up to 300,000 people each year 
will undertake training as the result 
of its introduction. The procedure for 
exercise of the new right will be 
based on the existing model of the 
right to request flexible working. 
 
The right will apply to employees in 
both the private and public sectors 
after they had complete a period of 
continuous employment of 26 weeks 
(ensuring that employers would only 
be dealing with requests from 
employees with whom they had 
developed a substantial working 
r e l a t i o ns h i p  a nd  w ho  had 

demonstrated a degree of loyalty to 
the business). Volunteers who are 
"considered to be employees" will 
also be covered. 
 
All employees, will have a legal right 
to ask their employers to give them 
time away from their mainstream 
duties to undertake relevant training, 
which would help them be more 
productive and effective at work 
while improving productivity and 
business performance. 
 
Examples of training given in the 
consultation include that required for 
particular skills needs (such as 
working with spreadsheets), general 
skills needs (such as English for 
Speakers of Other Languages 
courses) and full qualification-bearing 
programmes (such as National 
Vocational Qualifications). Training 
could be required to meet immediate 
needs or for the development of 
longer-term potential. Employers 
would not be required to pay for 
training. 
 
Once an employee has identified the 
training they wish to undertake, they 
will be required to submit a written 
request for time off to train to their 
employer. The request will have to 
explain: 

 Exactly what training they want to 

undertake, taking full account of 
their training needs at that time. 

 What, if any, qualifications they 

would receive as a result of 
successful completion. 

 When they want to start the 

training and how long it will take. 

 Where and how they want to 

undertake the training. 

 How they believe the training is 

related to their work, how it will 
help them to be more effective 
and productive at work and how it 
will help the employer improve 
business performance and 
productivity. 

A f ter  ser ious  cons iderat ion, 
employers will be able to reject a 
request for one or more acceptable 
business reasons. Based on the 
existing list for flexible working 
requests, it is proposed that the 
acceptable reasons could be: 

 Relevance of training to business 

productivity and performance. 

 Suitable training not available. 

 Burden of additional costs. 

 Detrimental effect on ability to 

met customer demand 

 Inability to reorganise work 

among existing staff 

 Inability to recruit additional 

staff 

 Detrimental impact on quality 

 D e t r i m e n t a l  i m p a c t  o n 

performance 

 Insufficiency of work during the 

periods the employee proposes to 
work 

 Planned structural changes 

 
The Government proposes to limit 
the number of requests to one in any 
12-month period. However, it will be 
possible for this one request to cover 
more than one type or course of 
training, depending on the needs of 
the employee. 
 
It is also proposed that employees 
will have two levels of appeal; first to 
their employer and then to an 
employment tribunal. Appeals to 
tribunals would be limited to cases 
where the employer had failed to 
follow the correct procedure or had 
rejected a request on the basis of 
incorrect facts. The tribunal could 
require the employer to re-consider 
the application where it finds in 
favour of the employee and may 

Consultation on employee right to 

request time off to undertake 

training 

Legislation Update—Time to Train 

make an award of compensation 
within defined limits. 
 
For further information please 
contact Steven Meyerhoff on 

01254 828300 or  
e-mail 
steven@backhouses.co.uk 

 
 

 
 
 

Note: This update does not constitute legal 
advice.  You should not apply this 

information to any circumstances or facts 

without obtaining specific legal advice. 

DID YOU KNOW... BACKHOUSE 

JONES PROVIDE THE  
FOLLOWING SERVICES: 
 

 Mergers & Acquisitions; 

 Company disposals; 

 Management buy-ins / buy-outs; 

 Group and Company restructures; 

 Joint Ventures; 

 Investment and Shareholders 

Agreements; 

 Banking and Finance; 

 Corporate Recovery; 

 Company Formations; 

 Partnership and LLP advice & for-

mation; 

 Corporate Governance & Compa-

nies Act compliance 

 Commercial Contracts - Terms & 

conditions, Supply agreements etc; 
and 

 Agency, distribution and franchise 

agreements. 

mailto:steven@backhouses.co.uk

