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WHATôS NEWéé 
WHEN  
INDUSTRIAL  
ACTION STRIKES  

When employees take industrial 
action / go on strike, they will 
usually be in breach of their 
contracts of employment by 

doing so.  To put it simply, when 

a Trade Union calls for 
employees to take industrial 
action, they are effectively calling 
for breach or interference with 
the performance of contracts.  
 

Those organising a strike could 
be at risk from legal proceedings 
unless they qualify for protection 
under the statutory immunities.  
The available immunities are 
subject to various restrictions 

and apply only where there is a 
trade dispute and the industrial 
action is ñin contemplation or 
furtherance of that disputeò.  The 
Trade Union and Labour 
Relations (Consolidation) Act 
1992 (ñTULR(C)Aò) confers 

immunity on trade unions from 
civil liability from a number of 
torts where the above situation 
applies.  However, that 
protection is withdrawn if the 

union takes official action without 
first obtaining the support of its 

members via a properly 
conducted ballot or where it fails 
to provide the requisite seven 
daysô notice of action to the 
employer.  
 

Employers have two main 
options when faced with 
industrial action.  They can either 

enter into negotiations with the 
union / employees in an attempt 
to reach a mutually acceptable 
resolution, which may be to an 

employerôs advantage especially 
if it wants to project or maintain 

a certain image.  Alternatively, 
employers may prefer to take a 
tougher line of approach against 
striking workers, instigating legal 

proceedings such as an 

injunction where possible.  
 
Where industrial action is 
unlawful and / or unofficial, an 
employer should be entitled to 
dismiss the striking employees 

without recourse to an unfair 
dismissal claim.  This issue was 
dealt with in the Gate Gourmet 
London Ltd (0264 -65/08)  cases, 
where the EAT upheld a 
tribunalôs decision that six 

Claimant strikers either had no 
right to claim unfair dismissal or 
were fairly dismissed for taking 
part in unofficial industrial action.  
This decision also effectively 
confirms that where employers 
face mass industrial action that 

causes significant disruption to 
their business and which 
necessitates a firm and 
immediate response, a policy of 
summarily dismissing employees 

that are absent without 
explanation or authorised leave 

can constitute a reasonable 
response if employers endeavour 
to identify the exceptional cases 
of genuine non -participation by 
virtue of an appeal process.  
 

Another recent case concerning 
industrial action is that of 
Metrobus Ltd v UNITE the Union 

(2009 EWCA Civ 829) .  The 
Court of Appeal held that a High 
Court judge had been entitled to 
grant an injunction restraining 

the trade union from taking 
industrial action.  As discussed 

previously, a trade union is 
protected by TULR(C)A  from 
certain liabilities.  However, this 
case confirmed that unions are 

obliged to inform affected 
employers about the outcome of 
ballots on industrial action as 

soon as is reasonably practicable, 
regardless of whether or not the 
ballot supports the proposed 
action or if the union decides not 

to take any action.  It also 
confirmed that unions must 
comply with other statutory 
conditions, such as providing the 
employer not only with the ballot 
and strike notices but also 

information concerning ónon-

check offô employees i.e. the 
number of employees, the 
amount in each workplace and 
the number in each category 
together with an explanation of 
how the figures were calculated.  

In respect of ócheck-offô 
employees, unions need to 
provide adequate information to 
enable employers to readily 
deduce the totals stated above.   
 

The Court of Appeal maintained 

its stance that the European 
Convention on Human Rights was 
not incompatible with the ballot 
and notice provisions of  
TULR(C)A.  Effectively, the Court 
of Appeal have confirmed that 

the provisions are not too 
onerous for Unions and a failure 
to comply will provide an 
employer the opportunity to take 
legal action, including obtaining 

an injunction to prevent any 
strike action.   
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In the Pipelineé 

é... 

 
Maternity Leave 
for Fathers  
 

 
The Government has recently 
announced details of its 

consultation regarding permitting 
new mothers the option of 
transferring some of their 
maternity leave entitlement to 
the father.  The consultation 
proposes that mothers with 
maternity leave outstanding in 

the second six months of the 
childôs life could transfer up to six 

months of that leave to the 
father i.e. by ending their 
maternity or adoption leave 
early.  It is proposed that up to a 

maximum of three months of 
that leave will be paid at the 
same rate as Statutory Maternity 
Pay if  the leave is taken within 
the motherôs 39 week maternity 
pay period.  The remaining leave 
will be unpaid.  

 

It is important to note that the 
Government plans for the law to 
be in force as early as April 
2010.  This however will only be 
effective for parents of children 
due on or after 3 April 2011 as 

the Government wants to allow 
employers sufficient time to 
adjust to the new provisions.  
There will be a certain degree of 
óself-certificationô required from 

prospective parents to confirm 

their eligibility to their employer.  
However, employers together 
with HM Revenue and Customs 
will be able to undertake 
additional checks if necessary.  
 
 

Legislative 
Changes  
 

Employers need to be aware that 
October brings several important 

changes.  The majority of 
changes are effective from 1 
October 2009  and include:  

Government in discussions regarding the transfer of maternity leave to 
the father  

 
1) Increase in National 
Minimum Wage rates  
 

The following new rates will 
apply:  
 

¶ The standard rate of national 

minimum wage (workers 
aged 22 and over) will be 

£5.80 (increased from 
£5.73);  

¶ The development rate 

(workers aged 18 -22) will be 
£4.83 (increased from 
£4.77); and  

¶ The rate for young workers, 

aged 16 -17, will be £3.57 
(increased from £3.53).  

 
2) Tips and gratuities  

 
Employers will no longer be able 

to use tips, gratuities and service 
charges (which are processed 
through payroll) as part payment 
of their employees National 
Minimum Wage.  
 
3) Statutory Redundancy Pay 

Increase  
 
For the purpose of calculating 

statutory redundancy pay, a 
weekôs pay will be Ã380 
(increased from £350).  This will 
result in a maximum possible 

redundancy payment of £11,400.  

No further increase will occur 
until February 2011.  
 
4) The House of Lordsô 

Replacement  
 
The Supreme Court will replace 
the House of Lords as the UKôs 
highest Court of Appeal.   
 
5) ACAS Code of Practice on 

time off for trade union 
activities and duties  
 
ACASô new code was published in 
August this year and replaces the 
earlier 2004 Code.  To 

accompany the Code are two non
-statutory guides: one deals with 
time off for non -Union 
representatives and the other 
deals with Union representatives .  
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Vincente Pereda v 

Madrid Movilidad (OJ 
C 223 30.08.2008 

p.29)  
 

 
The ECJ decision extends 
the Rights of Employees 
regarding the annual leave 

and sickness  
 
 
Employers have been dealt 

another blow by the European 
Court of Justice (ECJ) following 
the recently decided case of 
Pereda (OJ C 223 30.08.2008 
p.29) . 
 

This case involved an employee 
that had been injured two weeks 
before his four week annual 
leave was due to start.  The 
nature of the injury was such 
that the employee was out of 

action for six weeks.  He 

therefore asked his employer for 
an additional period of leave but 
they refused.   
 
The ECJ held that a period of 
sickness whilst on holiday does 

not  count towards an employeeôs 
annual leave.  
 
The reasoning given by the ECJ 
was that employees are entitled 

to be paid annual leave and the 
purpose of that leave is to allow 

a worker to enjoy being able to 
relax, rest and pursue leisure 
activities if he so wishes.  The 
purpose of sick leave 
entitlement, however, is to 
ensure that the employee can 
recover from being ill.  

 
Accordingly, the ECJ found that if 
a worker requests not to take a 

period of annual leave during a 
period of sick leave, the 
employer must grant him a 
replacement holiday period.   

 

CASE BULLETIN  

 

 

Conclusions  

 

 
Most employers will find this 

decision harsh and it would 
appear as though this decision 
will have a profound effect on 
them.  
 
It appears that this principle will 

not only apply when the 

employee is found to be ill 
immediately before a holiday is 
due to start but also it will apply 
to situations where employees 
fall ill during the actual leave 
period.  

 
Employers will therefore need to 
be satisfied that the employee is 
actually ill and where appropriate 
seek medical evidence in support 

of an employeeôs assertions that 
he fell ill.  

 
It is therefore worthwhile that all 
employers check their contracts 
of employment to see whether 
they have a right to make/
request that an employee 
undertake a medical 

examination.  
 
If you have any concerns 

regarding this matter please do 
not hesitate to contact one of our 
experts.   
 

 

DID YOU KNOW ...  

BACKHOUSE JONES 
PROVIDE THE 

FOLLOWING 
SERVICES :  

 
 

¶ Mergers & Acquisitions; 

¶ Company disposals; 

¶ Management buy-ins / buy-

outs; 

¶ Group and Company 

restructures; 

¶ Joint Ventures; 

¶ Investment and Shareholders 

Agreements; 

¶ Banking and Finance; 

¶ Corporate Recovery; 

¶ Company Formations; 

¶ Partnership and LLP advice & 

formation; 

¶ Corporate Governance & 

Companies Act compliance; 

¶ Commercial Contracts - 

Terms & conditions, Supply 
agreements etc; and 

¶ Agency, distribution and 

franchise agreements. 

ECJ concludes that Employeeôs whose illness has an impact on their  
holiday will be entitled to reclaim the holidays  
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R (on the application 

of Age UK) v 
Secretary of State for 

Business Innovation 
and Skills and others 

[2009] EWHC 2336  
 
 
Age Discrimination ï Is the 

Default Retirement age of 
65 lawful  
  

 
This case involved an application 

by Age UK to the High Courts for 
judicial review.  
 
The Equal Treatment in 

Employment Directive (ñthe 
Directiveò), permits age 
discrimination where it can be 
objectively justified.  The wide 
powers of the Directive permitted 
the government to set a national 
default retirement age of 65, 

which was set in 2006.  

 
Further impacts of this were seen 
in the Employment Equality 
(Age) Regulations 2006 (ñthe 
Regulationsò) which, whilst 

making it unlawful to directly 
discriminate against any 
employee on the grounds of their 
age, permits lawful retirement 

(which in itself is directly 
discriminatory) at the national 

default retirement age, subject 
to certain criteria being followed.    
 
The Regulations and the default 
retirement age work together 

insofar that employees at or over 
the age of 65 can be fairly 
dismissed on the grounds of 
retirement.  Employers should 
however approach this with 
caution and should always seek 

legal advice before dismissing 
and employee for reason of 
retirement.  
 
Judicial review was sought on the 
above provisions.  Having 
considered the implications the 

High Court concluded that the 
Government had set the default 
retirement age to secure the 
integrity of the labour market 
and its short term 

competitiveness, which was a 
proportionate mean of achieving 

a legitimate social policy. 
Further, the High Court 
considered Regulation 30 and 

Is the Directive allowing for a Default Retirement Age of 65 legal for 
the purposes of Age Discrimination  

CASE BULLETIN  
concluded that it was lawful.  
 
However, the Court has openly 
admitted that if the default 

retirement age had been set in 
2009, taking into consideration 
the economic climate, then they 
indicated that such provisions 
would more than likely been 
unlawful.  

 

The Courts indicated that the 
Governments willingness to bring 
forward the review of these 
Regulations to 2010 persuaded 
them to make the provisions 
lawful.  

 

 

Practical 

Implications  
 
 
Whilst this decision may not have 

an immediate impact on an 
employer, the knock on effect of 
this decision will be felt over the 
next couple of years.  
 
As stated above, the Secretary of 

State is due to review the 
Regulations in 2010 and the 

Judges unease with the 
Regulations are likely to lead to 
major changes.  Early indications 
show that the default retirement 
age may be increased to 70 due 

to the current economic climate 
and the future rise in the state 
pension age.  
 
We will of course keep you 
apprised of the situation as and 
when any developments occur, 

but employers must be aware of 
the likely changes that this case 
will bring.  
 
For further information 
please contact Steven 

Meyerhoff on 01254 828300 
or  
e- mail 
steven@backhouses.co.uk  

 
Note: This update does not 
constitute legal advice.  You 
should not apply this information 
to any circumstances or facts 
without obtaining specific legal 
advice.  
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