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WHATS NEWéé 
SWINE FLU  

WHAT EMPLOYERS  
NEED TO KNOW  

All employers are under a  
general duty to their employees 
to provide a safe place and  
system of work.  This duty is  

far - reaching and should be  
considered to take into account 
t he  app are n t  t h re a t  t o  
employeesô health that swine flu 
presents.  
 

Employers must also not forget 

that they have obligations to  
protect employees under the 
Health and Safety at Work etc 
Act 1974.  For example, S2.(2)
(e) states an employerôs general 
duty extends ñto the provision 

and maintenance of a working 
environment for his employees 
that is, so far as is reasonably 
practicable, safe, without risks to 
health, and adequate as regards 
facilities and arrangements for 

their welfare at work.ò 

 
Therefore in order to comply with 
the various obligations they 
have, employers should review 
their current health and safety 
procedures and implement swine 
f lu  speci f ic  po l ic ies and  

procedures in an effort to  
prevent it spreading and / or  
manage the illness.  
 
For example, employers should 
consider things such as:  

 

¶ Raising awareness of the 

symptoms and instructing  
employees not to report to work 

if they suspect they have  
contracted the virus.  

¶ Organising more frequent 

cleaning of common work areas 

to minimise contamination.  

¶ Providing anti -bacterial hand 

gel.  

¶ H o w  t o  d e a l  w i t h  

r e - i n t ro du c i ng  e mp l o yees  
previously off work caring for ill 

relatives or have been ill  
themselves.  

¶ Identifying those employees 

that are most at risk of infection 

together with taking steps to  
reduce the risks.  

¶ I d e n t i f y i n g  v u l n e r ab l e  

employees such as pregnant 

women and establishing (via a 
risk assessment) if working  
arrangements need to be altered 
to best protect those employees 
e.g. allowing certain employees 
to work from home.  
 

Inevitably, some employees will 

take advantage of the situation 
for a few daysô sick leave.   
However, employers should  
continue to deal with employee 
absence for swine flu in much the 
same way as for any other  

i l lness .   Employees can  
self -certify their sickness ab-
sence for a period of no more 
than 7 days, thereafter employ-
ers are entitled to ask for reason-
able medical evidence such as a  

doctorôs note to justify the  
absence.  In some instances, it 

may not be possible for an  
employee to produce a doctorôs 
note if e.g. the doctorôs surgery 
asked the employee to not  
attend for risk of other patient  

contamination.  Employers 
should therefore deal with  
absenteeism on a case by case 

basis.  
 
If an employee tries to use the 
excuse of not reporting to work 

for fear of contracting the flu  
virus, it is likely that an employer 
would be well within its rights to 
discipline and ultimately dismiss 
the employee for their conduct.  
However, employers would need 

to ensure that they followed the 

proper disciplinary and grievance 
procedures.  They would also 
need to ensure that any  
dismissals are reasonable.   
Similarly, the above could apply 
to employees with flu - like  

symptoms who refuse to stay at 
home.  For example, a dismissal 
could be justified on the basis 
that they pose a risk to other 
employeesô health and safety. 
 

Whatever the circumstances, it is 

best that  employers are  
pro -active and put contingency 
plans into place so as to  
minimise the impact of swine flu 
on their business and protect 
employees rather than leave 
things to chance.  
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The implications of swine flu should not 
be ignored by employers and systems 

should be put in place now to reduce its 
effect on the running of your business  
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In the Pipelineé 

é... 

 

 

Equality for 

Agency Workers  
 
 
A Directive has been passed in 
Europe that will seek to give 
equality of rights to Agency  
Workers within the UK.  
Parliament is required to have 

standardised its law to comply 
with the Directive on Temporary 
Agency Work by December 2011.  
 

The Government has already  
consulted on the above Directive 
and implementation could be as 

early as April 2010.  
 
The effect of this legislation will 
provide equality to Agency  
Workers who are placed in a  
business on a temporary basis.  

Therefore those individuals who 
apply through an agency to be 
placed in employment on a  
permanent basis will not be  
protected by the legislation.  Nor 

will those individuals who are self 
employed workers.  

 
An Agency Worker taken on a 
temporary basis will not  
automatically acquire equal 
rights.  They will be required to 
have worked for 12 weeks  
before the rights apply.  After the 

12 weeks qualifying period is 
completed the Agency Worker 
will have the right to equal  
treatment relating to óbasic  

working and employment  
conditionsô which will include 

night work, holidays, pay and 
working time etc.  
 
This could have a far reaching 
impact on the industry and we 
will keep you updated as to any 
developments.  

Employment Act 2008 updates disciplinary and grievance  
procedures  

New Disciplinary 

and  

Grievance  

Procedures  

 
 
As many employers will be aware 

the Employment Act 2008 has 
been implemented and its main 
effect was to repeal the statutory  
disciplinary and grievance  
procedures, which also means 
that there will no longer be an 
automatically unfair dismissal.  It 

took effect from 6 April 2009.  
  
Employers and employees strug-

gled to come to terms with the 
statutory procedure, which were 
implemented to aid settlement of 
disputes in the workplace.  The  

procedures had the opposite  
effect and increased the amount 
of cases presented to the  
Tribunal.  

 
The Employment Act 2008 has 
therefore created a Code of  
Practice to follow when dealing 

with disciplinary and grievance.  
 
For Further information on the 

new procedures please visit the 
óNewsô section of our website 

www.backhouses.co.uk .  

 

http://www.backhouses.co.uk/
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HMRC v Stringer 

(formerly Ainsworth)  
 

 
The Enforcement of  

Unpaid Holiday Pay  
 

 
 

This claim was brought by a  
number of employees who were 
employed by the Inland Revenue 
by employees who had been on 
long term sick leave.  The claims 
related to unpaid holiday pay.  

The case involved a number of 
different legal aspects including 
the  
enforcement of unpaid holiday 
pay (which is discussed in detail 

below) and also whether holiday  
entitlement accrues whilst on 

long term sickness.  The second 
matter went to the European 
Court of Justice (ECJ) where it 
was upheld that on the proper 
interpretation of the Working 
Time Regulations 1998 (WTR), 
an employee is entitled to accrue 

annual leave entitlement whilst 
on long term sickness.  It was 
also concluded by the ECJ that 
employees would be entitled to 
payment in lieu of any  

entitlement that accrues (or be 

entitled to carry forward the  
annual leave entitlement  
accrued) on return to work.  
 
The House of Lords did not revisit 
the ECJôs decision but focused on 
the issue of whether an  

employee would be entitled to 
enforce the right to holiday pay 
accrued under the Employment 
Rights Act (ñERAò).  To  
determine whether such claim 

could be brought the Lords had 
to consider whether holiday pay 

would fall within the definition of 
ñwagesò under the ERA. 
 
The Lords unanimously held that 
holiday pay would fall within the 
definition of wages given that  

holiday pay is payable to the 

CASE BULLETIN  

worker and is in connection with 
his/her employment.   Therefore 
a claim for unpaid holiday pay 
could be brought under the ERA 

as an unlawful deduction of 

wages.  
 
Historically claims for unpaid  
holiday pay would be made  
under the WTR, which meant 
that a claim would have to be 

made within 3 months of the 
time when the payment fell due.  
Therefore if a number of  
deductions were made each  
deduction would have brought 
about a new claim. However, as 

a result of the Lords decision an 
employee would be entitled to 

present a claim Tribunal within 3 
months of the last deduction in 
the series and would therefore be 
entitled to claim payment over a 
period of several years.  

 
 
 

Conclusions  

 
 
The House of Lords decision 
means that unpaid holiday pay 

can be enforced through the ERA 
as unlawful deduction of wages, 
which in turn extends the rights 
of employees where a series of 
deductions has occurred.   
 
If this case is considered as a 

whole a situation may arise 
where an employee who has 

been on long term sick leave 
(who will be accruing holiday  
entitlement) has their  
employment terminated.  It is 

possible that the employee could 

attempt to claim unpaid holiday 
pay under the ERA that have  
accrued over the period of his/
her absence.  
 
For example, an employee who 

has been on long term sickness 
for 5 years has his/her  
employment terminated, and 
then they would be entitled to 
bring an action against the  
employer to recover 5 years  

holiday entitlement.  
 

There is a possibility that an  
employer could break the chain 
of deductions by making a single 
payment to the employee.   
However, legal advice should be 

sought before making any  
payment.  
 
 

House of Lords  pass judgement on  the enforcement of unpaid holiday 
pay  
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Rolls Royce plc v Unite 

the Union  
 

Redundancy: Length of 
Service Criteria not  

considered Age  
Discrimination  
  
This case was determined by the 
Court of Appeal.  The question to 

be considered was simply that of 
legal issue relating to the issue of 

length of service used as a  
criteria in selection for  
redundancy where a collective 
agreement is in place.  
 
The Length of Service  

criterion had been considered to 
fall foul of the Employment 
Equality (Age) Regulations 2006 
as it is possible that such  
criterion could be an act of  
indirect discrimination and  

therefore an employer would be 

open to a claim for discrimination 
being presented to the Tribunal.  
 
It was argued on behalf of the 
employers that such criterion 
would fall within the defence of a 
óproportionate means of  

achieving a legitimate aimô. 
 
The Court of Appeal  
considered at length the  

issue of such criterion being used 
to determine redundancy selec-
tion.  They considered whether 
the length of service criteria was 
a determining factor in the  

redundancy selection.  The  
system that was to be used in 

this case for redundancy was a 
point based system where a 
point was awarded for each 
yearôs service. 
 
It was held by the Court of  

Appeal that the length of service 
criteria was not a determining 
factor and would be a ñlegitimate  
employment policyò which  
rewarded those long serving  

employees.  This in turn created 
stability with the workforce and 

therefore was not discriminatory.  
 
 
 
 

Practical  

Implications  
 

Whilst the implications of this 
judgement relates to those  
employers who are party to a 

collective agreement with a  
union, it does perhaps give  
guidance as to the Court of  
Appeals view on the Length of  

Service criterion.  
 
Those employers who do not fall 
within this category can be  
consoled by the fact that they 
may have a defence to any claim 

brought under the age  
regulations where length of  
service is used as a  
selection criterion.  

 
 
For further information 

please contact Steven  
Meyerhoff on 01254828300 
or e - mail  
steven@backhouses.co.uk  
 

 

Court of Appeal concludes Length of Service as 
valid criterion in redundancy  

CASE BULLETIN  
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